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THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10323
V.

TODD A. GROSZER

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliamE. Fower, Jr., issued on
Cct ober 19, 1990, follow ng an evidentiary hearing.' The |aw
judge affirnmed an order of the Adm nistrator suspendi ng

respondent's private pilot certificate for 180 days.? W deny

The initial decision, an excerpt fromthe hearing
transcript, is attached.

’Respondent apparently has since obtained a cormercial pil ot
5944



t he appeal .

The Adm ni strator charged respondent with violating 14
C.F.R 91.31(a) and 91.9 in connection with his October 23, 1988
flight from Marquette, M to MIwaukee, W. The flight ended in
a crash landing just short of the runway; ice was found on the
aircraft's wings.®> The |law judge found, as the Adnministrator had
al l eged, that respondent, as pilot in command, violated
8§ 91.31(a) in flying into "known icing conditions," when the
aircraft's manual stated: "FLIGAT I N KNOAN | Cl NG CONDI TI ONS
PROH BI TED. " See Exhibit A-3, at page 2-10. 1In declining to
wait for takeoff until the weather inproved, respondent was found
to have been careless, in violation of 8§ 91.09.

On appeal, respondent contends that the | aw judge's
88 91.31(a) and 91.9 findings of fact and | aw are not supported
by a preponderance of the reliable, probative, and substanti al
evi dence, and are not in accord with precedent and policy.
Respondent believes that his action was consistent with the
(..continued)
certificate, and it would be any upgraded certificate that woul d
be suspended, should the initial decision be affirned.

%8 91.31(a), Civil aircraft flight manual, marking, and
pl acard requirenents (now 91.9), provided:

Except as provided in paragraph (d) of this section, no
person may operate a civil aircraft w thout conmplying with
the operating limtations specified in the approved Airplane
or Rotorcraft Flight Manual, markings, and placards, or as
ot herw se prescribed by the certificating authority of the
country of registry.

§ 91.9 (now 91.13) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.
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weat her briefing he received. Respondent further argues that the
sanction sought and inposed -- a 180-day suspension -- is
excessive and inconsistent with precedent.

There is no doubt that respondent had a thorough weat her
briefing, and that respondent apparently took the matter
seriously, returning to the Flight Service Station at |east three
tinmes to clarify matters, and rejecting his first choice of
destinations (Saginaw), as too risky in |ight of the weather. A
SI GVET (significant nmeteorological) bulletin, SIGVET Golf 1, in
effect at the tinme of respondent’'s departure, indicated the
potential for occasional, noderate to severe icing over a broad
area that included Marquette, M| waukee, and the area in between,
at altitudes between 3,000 to 11,000 feet. Tr. at 11.
(Respondent planned to fly at 4,000 feet.)

Respondent was al so i nformed of various PIREPs (pil ot
reports) indicating icing or lack of it at various altitudes and
| ocations in the area of his proposed flight, and he spoke to a
pil ot who had | anded at Marquette 45 m nutes previously from an
altitude of 12,000 feet, and who had experienced no structural
icing. See Exhibit R-8 Deposition of Jack A Blackwell.
Respondent did not (and was not required to) take the flight
service weather briefer's advice that respondent delay his

flight pending better weather.*

“Al t hough the evidence on this point was contradictory, with
respondent testifying that M. Cothern told himno such thing,
the | aw judge accepted M. Cothern's testinony, and respondent
offers no grounds to overturn this credibility finding.
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The basis of the Adm nistrator's conplaint is respondent's
takeof f at Marquette. That is, respondent allegedly violated the
cited regul ati ons when he took off with SIGVET Golf 1 in effect.

As this position is supported in precedent (see discussion
infra) and is supportable as a matter of logic, we need not and
wi |l not address respondent's contention that the true reason for
this proceeding is the crash and that sonmehow the FAA failed in
its burden by failing to determne its cause. It is of no nonent
here whether the crash was caused by the ice buildup or by w nd
shear, as respondent alleges.”

Simlarly, the replacenent of Golf 1 with Golf 2 10 m nutes
after respondent's takeoff is irrelevant. The question raised by
the conplaint is respondent's judgnment in taking off. That
judgnent may not be justified in hindsight.®

Respondent argues that he did not take off in known icing

conditions. He believes that, despite the SI GVET, he was

entitled to rely on those 3 of 4 PIREPs that indicated no icing

at the altitude and along the route he planned. W cannot agree.
It is not wwthin respondent's discretion to pick and choose

bet ween the SI GVET and anecdotal PIREPs.’ That the SI GVET war ned

®Nor need we determ ne when respondent encountered ice.

®Gol f 2 noved the area of the stormnorthward so that only
hal f of respondent's route (from G een Bay northward) remained in
the warning area. Even were it relevant, respondent woul d have
been flying in the icing area described by Golf 2 for
approxi mately 1 hour.

'Respondent's reliance on M. Blackwel|l's experience is, in
any case, msplaced. As the Admnistrator notes, the routes were
not the sane, and weat her conditions could well have changed for
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agai nst "occasional" icing does not nmake the icing any |ess
"known." Mreover, the icing threat need not be bl anketing the
entire area at every altitude for it to be either known or
dangerous, nor does the |lack of extensive PIREPs at respondent's
pl anned altitude and along the planned route legitimze his
action.

Wiile PIREPs are valuable in planning (and are used in
devel oping the SIGVETs), they are only one factor to consider.
We, thus, do not agree with respondent's claimthat a pil ot
report will establish the absence of icing wth "near certainty."
Appeal at 16. For simlar reasons, pilots may not, in the face
of icing forecasts for an area, reasonably rely on anecdot al
information regardi ng freezing | evels. Weat her reporting is not
t he exact science that respondent's theory woul d have us assune.

These concl usions are consistent with our decisions in

Adm ni strator v. Bowen, 2 NTSB 940 (1974) and Admi nistrator v.

| rmsch, 2 NTSB 2409 (1976), despite respondent's belief to the

contrary. Indeed, Bowen holds that the |ack of a PIREP

forecasting icing in a particular area does not excuse the
di sregarding of forecast data. W stated that "known" does not
mean a near-certainty of icing conditions, only that icing

conditions are being reported or forecast. Bowen at 943. There

can be no debate that, here, icing conditions were forecast when
respondent departed Marquette. In light of this analysis, we see
(..continued)

the worse in the tinme that had el apsed between Bl ackwel |'s
arrival and respondent's departure.
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no basis in respondent's appeal to reverse the |aw judge's
findings.?®

Finally, respondent contends that the 180-day suspension
i nposed is not consistent with precedent, and he notes that in
Bowen and Irm sch suspensions of 15 and 60 days, respectively,
applied. The Adm nistrator replies that those cases may not
properly be used as precedent because the sanctions proposed by
the Adm nistrator (30 days and 6 nonths) were reduced by the | aw
judges and were not appealed by the Adm nistrator. W agree.
Moreover, we nust affirmthe Adm nistrator's sought sanction when
we affirmthe entirety of the Admnistrator's order, absent clear
and conpel ling evidence that warrants a reduced sancti on.

Adm ni strator v. Mizquiz, 2 NTSB 1474 (1975). Respondent has

of fered no such evi dence.

8For the reasons we have di scussed, we also see no basis in
respondent’'s contention (Appeal at 19) that the |aw judge was
m sl ed by Inspector Martin's testinony.



ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent' s appeal is deni ed,;
2. The 180-day suspension of respondent's airman certificate

shall begin 30 days fromthe date of service of this order.?®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



